FLSA Worksheet

Professional Exemption Test
	Employee Name
	

	Job Title and Job Code
	

	Division/Department
	

	Date
	



Instructions

After reviewing the current Position Description, please complete this form if the Fair Labor Standards Act (FLSA) exemption is based on the Professional Duties test.
Salary Test

Employees must receive a gross pay amount of at least $455 per week in order to be exempt from FLSA provisions (including overtime pay requirements). Pay rates cannot be prorated for employees that work less than 40 hours per week. An employee not meeting the minimum pay requirements must be paid in accordance with the Laboratory’s hourly pay provisions.

	
	Yes
	No *
	Comments

	Does the employee receive a gross pay amount of at least $455 per week?
	
	
	


* If the answer is “no”, then the employee is nonexempt. Do not complete the “Professional Duties Test”.
Professional Duties Test

This test should be used for employees whose primary duty is either:

· the performance of work requiring advanced knowledge in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction; or
· the performance of creative work requiring invention, imagination, originality, or talent in a recognized field of artistic or creative endeavor.

	
	Yes
	No *
	Comments/Examples


	Does the employee’s primary duty meet all of the following requirements for a “learned” professional? 
1. The employee must perform work requiring advanced knowledge, defined as work which is predominantly intellectual in character and which includes work requiring the consistent exercise of discretion and judgment.

2. The advanced knowledge must be in a field of science or learning.

3. The advanced knowledge must be customarily acquired by a prolonged course of specialized intellectual instruction.

(See explanation and examples attached.)
	
	
	

	Does the employee’s primary duty qualify for a “creative” professional because it requires invention, imagination, originality, or talent in a recognized field of artistic or creative endeavor? (Creative professionals work does not include work that primarily depends on intelligence, diligence, and accuracy or work that can be produced by a person with general manual ability and training). See attached.
	
	
	


* If the answer is “no” to both questions, then the employee is nonexempt. 
FLSA Status Determination *
	
	Yes
	No
	Comments

	Is this position EXEMPT from the overtime provisions of the FLSA?
	
	
	


* Please attach the position description.
HR CENTER SIGNATURE: ____________________________
DATE: ​​​___________________

COMPENSATION REVIEW:  ​_____ _____________________
DATE: ​___________________
Primary Duty:
It is a good “rule of thumb” for the primary duty to take about 50% of the worker’s time.  However, time alone is not the only consideration.  Other factors to consider include:

· The relative importance of the exempt duties compared to the nonexempt duties.

· The amount of time spent performing exempt duties.

· The worker’s freedom from direct supervision.

· The relationship between the worker’s salary and wage paid to other employees for the same kind of exempt work.

The Laboratory would consider exceptions from the 50% rule as rare and would only be reviewed on a case-by-case basis.
Learned Professionals:
The phase “advanced knowledge” means work is primarily intellectual and varied in character and which includes work requiring the consistent exercise of discretion and independent judgment.  The phrase “working with advanced knowledge” is not the same as the performance of routine mental, manual, mechanical, or physical work.  Employees who perform work requiring advanced knowledge generally use the advanced knowledge to analyze, interpret, or make deductions from varying facts or circumstances.  Advanced knowledge cannot be attained through a high school level of education.

The phrase “field of science or learning” includes recognized areas such as engineering, accounting, various types of physical, chemical and biological sciences and other similar occupations that have recognized professional status as distinguished from the mechanical arts or skilled trades.

The phrase “customarily acquired by a prolonged course of specialized intellectual instruction” restricts the exemption to professions where specialized academic training is a standard prerequisite for entrance into the profession.  This is most closely associated with the prerequisite of an appropriate academic degree.  However, the exemption is also available to employees in such professions who have substantially the same knowledge level and perform substantially the same work as the degreed employees, but who attained the advanced knowledge through a combination of work experience and intellectual instruction.  The learned professional exemption is not available for occupations that customarily may be performed with only the general knowledge acquired by an academic degree in any field with knowledge acquired through an apprenticeship, or with training in the performance of routine mental, manual, mechanical, or physical processes.  This exemption also does not apply to employees who have acquired their skill by experience rather than by advanced specialized intellectual instruction.
Creative Professionals:

The exemption of the creative professional is highly dependent on the degree of invention, originality or talent that is exercised by the employee.  As such, the exemption has to be done on a case-by-case basis (rather than by the job classification).  The work that is performed typically has to be highly conceptual where only a concept may be the starting point and must require a high degree of originality.  The creative professional exemption generally applies to actors, musicians, composers, painters, essayists, and screenwriters.
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